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Statement 

The following is submitted on behalf of the Appellants 
herein, in reply to Brief submitted by the Solicitor of 
Labor on behalf of the Director, Office of Workers’ Com¬ 
pensation Programs, United States Department of Labor, 
said brief having been received by Appellants on June 2, 
1975. 


POINT I 

The presumption under §20 of the Longshoremen’s 
and Harbor Workers’ Compensation Act are not 
applicable to the record in the present case. 

At page seven, and eight, of the Director’s brief it is 
urged that the presumptions provided in §20 of the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act have 
application to the present record. 

We submit on its face, that this section has no appli¬ 
cation whatsoever to this record. 

The presumptions under said §20 (33 USC 920) apply 
only in the absence of substantial evidence to the con¬ 
trary. In the instant record the testimony of Dr. Harry 
Lane Robinson (149a-170a), pathologist selected by claim¬ 
ant’s operating surgeon, the testimony of Dr. Harold 
Sage (170a-188a), the specialist who testified on behalf 
of Appellants herein, and the testimony of Dr. Taglia- 
gambe (128a-148a), the first attending physician in this 
claim, not only constitutes substantial evidence to the 
contrary, but we submit establishes overwhelmingly the 
lack of relationship between the accident of October 2, 
1972 and the aggravation of the pre-existing ameloblas¬ 
toma of claimant’s jaw. 
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By the very terms of the statute once substantial evi¬ 
dence is produced there is no application of the presump¬ 
tions contained in the Act. 

In connection with its argument regarding presump¬ 
tions, and at Page 7 of the Director’s brief, it is stated 
that Appellants base their appeal on testimony in the 
record which is believed to be more favorable to its 
cause. 

The entire thrust of our appeal is that the testimony 
offered in support of the claim by Dr. Albanese (49a- 
118a), does not when examined in its entirety rise to 
the level of substantial evidence. 

The requirement that substantial evidence be present 
to support a finding is a most necessary and equitable 
requirement. The mere utterance by a witness, such as 
in the instant case that the accident aggravated the pre¬ 
existing ameloblastoma, does not establish relationship 
per se. The direct testimony and cross examination of 
Dr. Albanese, who attempted to show that there was ag¬ 
gravation, we submit clearly establishes that although 
initially Dr. Albanese attempted to state that there was 
relationship that when lus testimony is considered as a 
whole it becomes apparent that the statement is not sup¬ 
ported by any fact or other evidence, to the contrary the 
testimony of the pathologist Dr. Robinson, Dr. Taglia- 
gambe, the attending physician and Dr. Sage, appellant’s 
specialist, show without contradiction that there was no 
evidence of aggravation. Although no one knows the 
cause of cancer per se the causes of aggravation can be 
ascertained, when they are present, without difficulty. 

It is our contention that there was no evidence of ag¬ 
gravation in the instant case, that the operations per¬ 
formed by Dr. Albanese were performed because of the 
very basic nature of the pathology which existed long 
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prior to the accident and which required the very opera¬ 
tive interventions at the time they were performed as 
soon as it was learned that claimant did have such a can¬ 
cerous growth in his ' audible. 

Thus our position, that Dr. Albanese’s testimony does 
not rise to the level of substantial evidence and therefore 
cannot support and does not support the conclusion of ag¬ 
gravation, is not, we contend, an objection based solely 
upon testimony which we believe to be “more favorable 
to its cause” as the solicitor attempts to urge. Rather 
it is asserted because from the point of view of ration¬ 
ality and fact that what Dr. Albanese lias to say is not 
supported in any fashion. 

Thus by legal measurement it does not rise to the level 
of substantial evidence. For that reason we ask this 
Court to reverse the rulings and awards made herein by 
the administrative law judge, as affirmed by the Benefits 
Review Board, which are based on finding of aggrava¬ 
tion between the accident and the ameloblastoma. 

Respectfully submitted, 

Linden & Gallagher 
Attorneys for Employer and Carrier, 
Appellants 
20 Vesey Street 
New York, N. Y. 10007 


Leonard J. Linden 
Of Counsel 
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against 

United Terminals ^c., 
frtate of Beta §?orfe, Count? of iitto gorfe, «*.: 


Claimant-Appellant 

Qnployer-Appellant 


Raymond J, Braddiok, , being duly sworn deposes and says that he is 

agent for Linden & Gallagher Esqs. the attorney 

for the above named Appellants herein. That he is over 

21 years of age, is not a party to the action and resides at Levifcfeown, New York 


That on the llth*day of June , 1975 > he served the within 

Appellants Reply Brief 


upon the attorneys for the parties and at the addresses as specified below 


1* Edward Polenza Esq. 

Claimant-Appellee 
230 Harrison s treet 
Harrison, New Jersey 07605 

2, William Kilberg Esq, 

Solicitor of Labor 
Atts Jean S, Cooper 
Attorney 

U,S, Department of Labor 
200 Constitution Avenue N.W, 

Washington D,C. 

3* Leon Elaufarb Esq, 

c/o Ealmanson, Klapper & Blaufarb Eaqs, 

225 Broadway 

New York, Hew York 

1}., Marshall H. Harris sq. 

Associate Solicitor" 

U,S, Department of Labor 
200 Constitution Avenue N.w, 

Washington D,C. 


by depositing 3 copies to each 

to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main¬ 
tained by the United States Government at 
90 Church Street, New York, New York 


directed to the said attorneys for the parties as listed above at the addresses aforementioned, 
that being the addresses within the state designated by them for that purpose, or the places 
where they then kept offices between which places there then was and now is a regular com- 























